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Case Summary
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[bookmark: Case Summary]This was a ruling on the admissibility of certain psychiatric evidence concerning the accused's former wife, a chief Crown witness. The Crown argued the evidence was necessary for the jury to understand the witness's complicity in the offences. The evidence was also asserted to be relevant to assist the jury in determining who had killed the two victims. It was also argued the evidence was necessary to rebut defence allegations the witness was the type of person likely to commit the offences. The evidence consisted of two psychiatric reports, three witnesses and the comments of a another doctor. The evidence was that the witness was suffering from post-traumatic stress disorder, and that she was the compliant victim of a sexual sadist. 


[bookmark: Holdings of Court]HELD: Some of the evidence was admissible for a limited purpose.

 Evidence on what the definitions and accepted concepts of battered wife syndrome, post traumatic stress disorder and normalization would assist the jury greatly. The probative value of the compliant victim evidence, however, was far outweighed by its prejudicial effect. 
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1   On July 19, 1995, counsel for the Crown, Mr. Porter, requested a ruling on the admissibility of psychiatric evidence regarding the Crown's main witness in this trial, Karla Homolka (hereinafter Homolka). Counsel for the defence, Mr. Rosen, opposed this motion.

2  Mr. Porter divides his legal submissions into three categories. First, he submits that in order for the jury to render an informed verdict, it is essential that the they understand Homolka's complicity in the offences before the Court. Psychiatric evidence can be utilized as a tool to assist the jurors in their assessment of her conduct which is essential to their determination of the verdict. Second, relying on R. v. Morin (1988) 44 C.C.C. (3d) 193 (S.C.C.), Mr. Porter submits that to assist the jury in their task of identifying who murdered Kristen French and Leslie Mahaffy, psychiatric evidence regarding sexual sadism and the Compliant Victim Of A Sexual Sadist must be adduced. Finally, Mr. Porter submits that the Crown is required to call psychiatric evidence, with respect to Homolka's psychiatric disposition, in order to rebut the defence allegation that she is the "type" of person who is likely to commit the offences before this Court.

3  Mr. Porter recognizes that evidence of the accused's disposition is not admissible unless the accused puts his character and disposition in issue. However, Mr. Porter relies on my earlier Ruling, of May 17, 1995, where I ruled, although Homolka's allegations of physical abuse, at the hands of the accused, are evidence of disposition, that evidence is admissible because it rebuts the defence allegation that Homolka killed the two girls. The evidence also offers a valid explanation for her complicity.

4  Mr. Porter asserts that the evidence of psychologists, psychiatrists and the FBI expert will assist the jury in their deliberations. He argues that this evidence offers a theoretical basis which will enable the jury to understand the processes by which the various 'conditions' operate and how they manifested themselves in Homolka.

5  It is anticipated that experts, tendered by the Crown, will testify that Homolka suffers from Post Traumatic Stress Disorder, a personality disorder with depressive features and Battered Spouse Syndrome. In addition, it is expected that the experts will state that Homolka demonstrates Survival Strategies and Coping Strategies which are evident in a subservient accomplice and are characteristic of a Compliant Victim Of A Sexual Sadist.

6  Dr. Stephen John Hucker and Dr. Chris Hatcher are tendered as experts in Battered Spouse Syndrome and Post Traumatic Stress Disorder. Dr. Peter G. Jaffe is offered as an expert in Battered Spouse Syndrome only. Mr. Roy Hazelwood, an FBI expert, is tendered for his development of and expertise in, the Compliant Victim Of A Sexual Sadist theory. Dr. Hucker will also offer expert evidence on this theory. Although the Crown has provided the Court with a formal report, written by Dr. Angus McDonald, Mr. Porter does not intend to call Dr. McDonald at this time.

7  Upon the request of her counsel and the Crown, Homolka was examined by a series of unrelated psychiatrists and psychologists, in April 1993 and September, 1994. In August and September of 1994, Dr. Jaffe conducted two interviews with Homolka at the Prison for Women. On September 16th and October 3rd, 1994, Dr. Hucker interviewed Homolka, at the Prison, for a total of ten hours. On December 16th, 1994, Dr. Hatcher conducted his examination of Homolka which included a six hour "face-to-face" interview. Dr. McDonald interviewed Homolka for four hours May 13th, 1995 and at less length on May 14th, 1995. Dr. McDonald also attended Court to observe Homolka during examination. None of the experts, tendered in this trial, had an opportunity to examine Homolka close in time to the commission of any of the offences or events before this Court.

8  Since the Crown primarily relies upon the evidence of Dr. Hucker and Dr. Hatcher, I propose to reproduce the summaries of their reports. I will make some reference to the more salient aspects of the others' reports.


Dr. Chris Hatcher
Summary. Based upon the information available for my review, it is my professional opinion that:
There is a consistent perpetrator pattern of behaviour in the crimes known as the Scarborough rapes.
The pattern of perpetrator behaviour in the Scarborough rapes indicates pre-crime planning and forethought.
The pattern of perpetrator behaviour in the Scarborough rapes indicates an intent to act out a particular sexual fantasy.
This sexual fantasy and the resulting sexual assaults are defined by characteristics of:
pre-crime victim behaviour (e.g. returning home late at night, using public transport, then walking home alone)
pre-crime perpetrator behaviour (e.g. well dressed, confident, without disguise, stalking and following potential victims, willing to talk to potential victims before the crime)
victim age and other physical characteristics (eg. young, attractive, slim build)
perpetrator takeover of the victim (eg. sudden control by physical force, threat of injury by sharp weapon, prompt movement of victim to nearby location and subsequent initiation of sexual assault)
perpetrator (sic) verbal statements to the victim (eg. statements asserting knowledge of victim, asking the victim for personal information).
perpetrator conduct of the sexual assault (eg. primary sequence of oral, then vaginal, then anal sex)
perpetrator post-crime verbal statements (eg. statements to victim to remain in the location of the assault, not to seek assistance)
perpetrator post crime behaviour (eg. leaving victim bound)
The pattern of perpetrator behaviour in the Scarborough rapes continues for a very long period of time without a perpetrator mistake or other clue that might have led to perpetrator identification.
For a long period, there was not a publicly known case development in the Scarborough Rapist investigation which might have caused concern or anxiety to the perpetrator that arrest or other consequences might result from his past crimes or the commission of further crimes.
When Paul Bernardo is interviewed by Metropolitan Toronto Police detectives as a possible suspect in the Scarborough rapes, there is no subsequent action which would have led him to conclude that he was under continuing investigation as a probable suspect.
Paul Bernardo 's personal relationships with women before Karla Homolka are characterized by reported physical assault, pronounced concern with the prior sexual activities of his partners, and anal intercourse as a means of establishing a bond or intimacy level with his partners.
For an extended period, Paul Bernardo was apparently successfully engaged in smuggling contraband from the U.S. to Canada. These crimes were conducted without arrest or other consequences.
When Paul Bernardo met Karla Homolka, he had by that time by report:
successfully conducted a series of repetitive, distinctive sexual crimes toward young women without detection
established a life style characterized by multiple social relationships, travel, and limited work financial demands
As a result of the above crimes, Paul Bernardo had acquired a knowledge and experience base of physical and sexual assault of young women sufficient to establish a dominant relationship over Karla Homolka.
Paul Bernardo utilized that knowledge and experience base to establish a dominant relationship over Karla Homolka.
Based upon clinical interview and psychological testing by different evaluators at different points in time, Karla Homolka had an intense need to be in a romantic relationship with a male who could project and maintain an image of dominance over others and financial/personal/family success in life. These needs are reflected in the following excerpt from the MCMI-III psychological test results from this evaluator:
"Feelings of depression, loneliness, and isolation may have typified extended periods of her life, although she is not inclined to play up these troublesome moods. Her underlying tension and emotional upset are present in disturbing mixtures of anxiety, sadness, and guilt. Her insecurity and her fear of abandonment account for what may appear to be a quiet, accepting and benign attitude towards life's difficulties. Apart from her infrequent outbursts, she is conciliatory, placating, and even ingratiating. She hopes to evoke nurturance and protection by assuming a dejected and self-denying manner, by expressing self-doubt, by communicating the need for assurance and direction, and by displaying a desire to submit and comply. By submerging her individuality, sabotaging opportunities, subordinating personal desires, and submitting at times to abuse and intimidation, she hopes to avoid what she fears most - total abandonment."
Paul Bernardo had the ability to project and maintain this dominant, successful image so needed by Karla Homolka.
Karla Homolka found the initial relationship with Paul to be interesting, exciting, emotional intense, and her best opportunity to obtain a much wanted lifestyle.
Paul Bernardo introduced Karla Homolka to a range of sexual practices, accompanied by increasingly detailed sexual fantasies.
Paul Bernardo's sexual fantasies focused upon his dominance over females, especially young virgin pre-adolescent and adolescent appearing girls who would be willing and submissive to his sexual demands. His fantasies required that the young girls state their acceptance of him as the most powerful male, and as their master. It was further necessary that the young girls state out loud their unworthiness, their personal inadequacies, and their gratefulness for Paul's acceptance of them despite these faults. The young girls needed to be subject to any need or impulse that Paul might have. On occasion, the young girls needed to be bound and restrained to show their vulnerability to Paul's wishes.
Paul Bernardo wrote text and recorded audio which described thoughts and feelings, as exemplified by the following:
"I'm the solo creep I make the girls weep acting out my crimes while the others sleep ..."
"gettin even, gettin back at society for what it owes you, gettin back at people who crossed you, only those who truly dare, who was the monster, the cop or the boy, whoever fights monsters should see to it, that in the process, he does not become a monster, and when you look long into an abyss, the abyss also looks at you."
"A professional liar with time to waste, ya got no confession, ya got no case. I'll drain your brain and steal your gold chain. I've got no remorse, and I've got no shame. The world is yours, the illusion has become real, and the more real it becomes, the more desperately they want it, the world is yours, the illusion has become real, ideal, how does it feel, got it at a steal, you're the big wheel, Paul Jason Teale, the world is yours in totally [sic], the illusion has become reality."
Individuals involved in the commission of repetitive violent sexual crimes of kidnapping, rape, and homicide write text or record thoughts which reflect their view of themselves, their victims, and the implementation of their violent sexual fantasies.
Paul Bernardo was interested in particular movies and books with themes of violent sexual crimes and dominance of young women, e.g. the movies "Criminal Law", and "Angel Heart", and the book "American Psycho." Paul Bernardo wishes to change his name to that of a principal character in the movie "Criminal Law."
Individuals involved in the commission of repetitive violent sexual crimes of kidnapping, rape, and homicide rent, buy, and/or retain movies, books, and/or articles where crimes similar to their own are portrayed. These individuals identify with figures in the movies. These individuals may also rent, buy, and/or retain movies books, and/or articles which describe individuals similar to their own victims being hurt, injured, and/or murdered.
Karla Homolka participated in these sexual practices and in Paul Bernardo's sexual fantasies.
Karla Homolka came to accept Paul Bernardo's very significant physical abuse of her, sexual abuse of her, and extreme sexual fantasies as part of a price to be paid in order to maintain the image to herself and to the world of a successful, happy couple.
The combination of Paul Bernardo's physical abuse and Karla Homolka's intense need to maintain the relationship would eventually lead to a belief that her survival and the survival of the relationship would depend upon her cooperation in the acting out of Paul Bernardo's sexual fantasies.
Any prior acting out of Paul Bernardo's sexual fantasies were largely without another person with whom he could review, refine, and further act out.
Individuals involved in the commission of repetitive sexual crimes of kidnapping, rape and homicide value the presence of another individual with whom they can share part of their sexual fantasies and their crimes.
Once the acting out of Paul Bernardo's sexual fantasies began, each successful step in bringing this sexual fantasies to life further reinforced the potential to further explore and implement these fantasies.
The ultimate implementation of Paul Bernardo's sexual fantasies would need to involve not only behaviour control, but the power of life and death over the submissive female victim.
Once dominated by Paul Bernardo, in fear of physical injury, in fear of risk to her own life, and in fear of loss of her family, Karla Homolka attempted to develop a survival strategy for herself, a survival strategy which did place her own welfare above that of others.
Kidnapping may have one or more of three basic motivations: ransom, short term sexual assault of the victim and long term possession/ownership of the victim which may include multiple sexual assaults.
Kidnapping for sexual assault is characterized by:
Preparation for kidnapping to include the possession of materials and/or devices for restraint, and use of these materials to induce fear and compliance in the victim.
A preference for a victim with particular characteristics
Searching or stalking behaviour of potential victims
Willingness to modify a victim preference, if presented with a potentially more vulnerable and readily available potential victim
Use of materials and/or devices for restraint combined with verbal threats designed to induce intense fear and compliance in the victim
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Willingness to take substantial risks of identification by others and apprehension by law enforcement once committed to completing the kidnapping

	





Perception of the victim as an object for short term sexual assault, rather than as a person
Irritation and annoyance with victim failure to comply or understand instructions from the abductor
Disposal by the abductor of the now assaulted victim or the body of the now murdered victim
Efforts to dispose of the body of the now murdered kidnap victim are less successful than the conduct of the kidnapping itself
Available information supports the presence of the above pattern by Paul Bernardo in the present case.
Kidnap victims actively attempt to cope with the abduction through the development of survival strategies:
Such survival strategies assist the victim to not totally give up during the kidnapping, but rarely result in escape or release
Individuals involved in kidnapping for sexual purposes have and implement control and dominance over their victims, even if the victim has and implements a survival strategy
Available information supports the presence of the above pattern by kidnapping victims Leslie Mahaffy and Kristen French in the present case.
For those child/adolescent abduction victims who do survive, the abduction experience results in life long psychological trauma and emotional distress for recovered child/adolescent and family
For families where the child/adolescent victim is recovered deceased, the abduction experience results in life long psychological trauma and emotional distress which often extends into future generations
Dr. Hucker
Tentative Psychiatric Diagnoses
Even without the benefit of a personal interview [with the accused] a number of tentative psychiatric opinions can, I think, be reasonably offered.
There is very substantial evidence that Mr. Bernardo (sic) has deviant sexual interests, evidence of his partners, corroborated by the video tapes, is that he has recurrent, intense sexually arousing fantasies, sexual urges and behaviour involving the suffering of his sexual partner, and of underage and other non-consenting partners, occurring over more than six months. He thus, amply fulfils criterion A of officially recognized diagnostic criteria in the Diagnostic and Statistical Manual (4th edition) for a paraphilia (formerly referred to as sexual deviation or anomaly). Criterion B requires that the individual with paraphilia suffers significant distress or impairment in social or occupational or other important areas of functioning. It seems questionable that Mr. Bernardo feels any distress over his sexual fantasies and behaviour though it has impaired his marital and other relationships with women and has resulted in loss of freedom through arrest and criminal charges.
Paraphilia is a broad category. There are several relatively common sub-categories that are included in the DSM-IV and many others that are uncommon but known to clinicians, are relegated to the category of Paraphilia Not Otherwise Specified in the diagnostic scheme.
There is evidence that Mr. Bernardo's paraphiliac arousal pattern involves infliction of real psychological and psychical suffering of other people and therefore likely meets criteria for sexual sadism (Code 302.84). There is also strong evidence of his interest in observing an unsuspecting person who is naked, in the process of disrobing or engaged in sexual activity. He therefore, likely meets criteria for voyeurism (Code 302.82).
Mr. Bernardo also appears to have a strong sexual preference for young females. There is not clear evidence that these are prepubescent (generally thirteen or younger) so that it would probably not be correct to interpret his interest as pedophilic. Individuals who prefer pubescent or adolescent females are said to hebephilia or ephebophilia, a term that would be included under paraphilia not otherwise specified. Also in this unspecified category would be a sexual preference for urine or urination (urophilia) and in which Mr. Bernardo appears to have undue interest. There is some evidence to suggest Mr. Bernardo engaged in toucheurism (grabbing unsepecting sic women sexually) and coprophilia (feces or defecation) though the evidence for the latter seems to suggest that this was an act of defilement or humiliation and would, therefore be subserved under the definition of sexual sadism. Similarly, Mr. Bernardo's pattern of rape is likely a manifestation of sexual sadism.
In addition to paraphilia there is also evidence to suggest that Mr. Bernardo has a problem with excess alcohol consumption and may justify a diagnosis of alcohol abuse. (Code 305.00) Individuals with close knowledge of Mr. Bernardo have indicated that he has many characteristics of a personality disorder. This is again a broad diagnostic category with a number of sub-categories. That which appears to apply to Mr. Bernardo is the narcissistic personality disorder (Code 301.81).
Forensic Issues
Mr. Bernardo is charged with murder and his former wife, Ms. Homolka, has already been convicted with manslaughter in connection with these. Evidence reviewed by me, together with my interviews with others, including Ms. Homolka, lead me to conclude that Mr. Bernardo increasingly dominated his wife during their relationship. There is nothing to suggest a personality or other psychiatric abnormality in Ms. Homolka; before she met Mr. Bernardo. Friends and family of hers noted a dramatic change in her behaviour thereafter. Mr. Bernardo, on the other hand, demonstrated evidence of sexually sadistic behaviour before his relationship with Ms. Homolka. The process of transformation of a partner has been described in the literature on sexual sadism and is also seen in some cases of spousal abuse, not based on sexual abnormality, as well. A vulnerable, but not necessarily psychologically abnormal, woman is selected. Initial behaviour of the couple is moulded by the dominant partner who socially isolates his spouse, punishes her into subservience and involves her in his crimes. This pattern appears to apply to the present case. It is therefore my opinion, based on the information so far available to me, that Mr. Bernardo was far more likely the murderer. It could be argued that Mr. Bernardo induced Ms. Homolka to actually perform the killings (as she herself states he said he would subsequently require of her) but, if there is evidence to support this contention, it would be my opinion that she would have carried out the killings under extreme duress and other very abnormal circumstances.
There is nothing I have seen in the evidence so far available that Mr. Bernardo has or has had a major illness of psychotic type i.e. he is fully in touch with reality. I can also see nothing to suggest that he has any kind of mental condition or abnormality that would have negated his capacity to form the intent to commit the crimes with which he is charged. Everything that I have reviewed indicates Mr. Bernardo was fully aware that his behaviour was legally and morally wrong. Indeed, it appears he was always fully in control and, in the case of his video tape activities, was deliberately recording for his future enjoyment.

9  In addition to the reports of Dr. Hatcher and Dr. Hucker, of particular interest are some of the observations made by Dr. McDonald in his report,


Unfortunately, Ms. Homolka is unable or unwilling to acknowledge any deviant sexual interests. Thus it is impossible to have diagnostic certainty on this issue, yet her behaviour to my mind simply cannot be explained solely on the basis of intimidation or abuse from Paul Bernardo, although this certainly must have played a role and with increasing frequency over the years of their relationship ... p. 3

For reasons known only to her, (maybe), she became an
 active accomplice in Paul's sexual fantasies .... p. 7


Karla Homolka remains something of a diagnostic mystery. Despite her ability to present herself very well, there is a moral vacuity in her which is difficult if not impossible to explain ... p. 8

10  After completing his report, Dr. McDonald was provided with Mr. R. Hazelwood's article "Compliant Victims of Sexual Sadists". He formed the opinion that the article contained a "number of parallels with this case [and] is so striking as to be worthy of particular attention."

CROWN

Battered Spouse Syndrome

11  The Crown experts, Dr. Hucker, Dr. Hatcher and Dr. Jaffe, will state that the accused played the dominant role in the relationship. Homolka was subservient to him. They are certain that while Homolka was with the accused she suffered from Battered Spouse Syndrome.

12  The Crown's position is that for the jury to properly assess Homolka's testimony, they must have an understanding of Battered Spouse Syndrome. Further, the intricacies of Battered Spouse Syndrome require an appreciation of other scientific 12 concepts such as Normalization. Normalization (as I understand it) is an attempt to mix and integrate a criminal act into normal aspects of one's life. An example of this is Homolka's ability to prepare and serve Father's Day dinner while Leslie Mahaffy's dead body lay in her root cellar. Mr. Porter submits Battered Spouse Syndrome and many of the accompanying theories such as Normalization are areas of science beyond the expertise of a lay jury. It is essential, he submits, that the jury hear from the Crown experts in order to comprehend much of Homolka's behaviour. This in turn will aid the jury in the determination of the ultimate issue which is who killed Leslie Mahaffy and Kristen French. This evidence is also relevant and helpful to rebut the defence position that Homolka was extremely happy in her situation as evidenced by the voluminous cards and notes she sent to the accused throughout their relationship. With the experts' help, the jury will understand why Homolka "relates past events, including sexual assault, the apparently un-intended death of her sister, sexual and physical abuse of herself by her husband and the eventual kidnapping, sadistic sex and murder, with seeming nonchalance." (Dr. McDonald's Report, p. 2) This evidence will explain Homolka's "flat affect". The Crown contends the expert evidence will aid the jury in assessing Homolka's testimony.

Post Traumatic Stress Disorder

13  Dr. Hatcher, will testify that Homolka suffers Post Traumatic Stress Disorder which occurs when one has been subjected to a traumatic event that involves actual or threatened death or serious injury. A person suffering from Post Traumatic Stress Disorder will respond to the event(s) with intense fear, helplessness or horror. As a result, the traumatic event is persistently re-experienced. A feature of this disorder is the inability to recall an important aspect of the trauma.

14  Mr. Porter suggests that in order to assess Homolka's evidence the jury must comprehend its psychological component. Without a proper medical explanation, Homolka's inability to remember significant events such as the sexual assault(s) upon Jane Doe will otherwise appear strange.

Compliant Victim Of A Sexual Sadist

15  The Crown further argues that an explanation of Battered Spouse Syndrome and Post Traumatic Stress Disorder does not sufficiently address all of Homolka's behaviours. In order for the jury to properly assess Homolka's evidence, they must have an appreciation of the relationship between a sexual sadist and his compliant victim. Dr. Hucker and Mr. Hazelwood will state that the accused is a sexual sadist and that Homolka is his compliant victim.

16  The Compliant Victim Of A Sexual Sadist theory is a relatively new and developing area of science. The Crown relies on articles and studies which were based on seven reported cases. I have been informed that presently there are fourteen reported cases.

17  The Crown asserts that such evidence will explain Homolka's lack of affect, her flatness and her memory loss with respect to Jane Doe. The Crown also tenders this evidence of Homolka's psychological make-up in order to explain her compliance in the offences and her conduct in general. The Crown contends that this theory will not label the accused but rather it will put into technical terms the conduct of the accused. The Crown asserts that since the jury has seen the videotapes the label Sexual Sadist will not portray anything about the accused's behaviour that the jury does not already know. This evidence essentially helps the jury to appreciate the clinical terms and thus understand Homolka's behaviour.

18  As an additional submission, Mr. Porter asserts that the expert evidence with respect to sexual sadism ought to be admitted because as Sopinka J., states in R. v. Morin, at p. 218, it demonstrates


that the accused shared a distinctive unusual behaviourial trait with the perpetrator of the crime.

In R. v. Morin, at p. 218, Sopinka J., was clear that the "trait must be sufficiently distinctive that it operates virtually as a badge or mark identifying the perpetrator."

19  Mr. Porter tenders Dr. Hucker's Report which suggests that the FBI has only observed thirty out of 8000 cases which characteristically resemble this case. Hence, the offences are unique enough to "operate as a badge or mark" identifying the accused as the perpetrator.

20  Finally, the Crown argues that the evidence of sexual sadism and Battered Spouse Syndrome is admissible to rebut the defence suggestion that Homolka committed the murders because she is the "type" of person to commit such offences. The Crown, relying on cross examination of Homolka's "intelligence," submit that the defence suggestion is that she is more capable of committing the murders than the accused.

DEFENCE

21  Mr. Rosen, for the defence, argues that expert evidence tendered to explain the conduct of Homolka is only permissible when the area of the evidence is one which the jurors will not understand without expert help. Since Homolka firmly and articulately addressed her battered spouse status both in examination in chief and cross examination, opinion evidence on this subject is not necessary.

22  Mr. Rosen submits that the Crown's evidence with respect Post Traumatic Stress Disorder and its affect on Homolka is too vague, lacks probative value and thus should not be admitted into evidence. He contends that the Crown has failed to establish what has caused Homolka's Disorder and what, if anything, are its effects. For example, Mr. Rosen asks; Which trauma caused the manifestation of the Post Traumatic Stress Disorder? Was the Disorder caused by the death of Homolka's sister? Did this Disorder manifest Itself after the two homicides? If the Disorder did not occur until after the last homicide, then, the relevancy of this evidence is decreased greatly. Furthermore, Mr. Rosen queries; What is the result of Homolka's Post Traumatic suffering? Is it her inability to remember the sexual assault(s) on Jane Doe? Or, is it her flat affect in the witness box? Mr. Rosen argues that the case law permits expert opinions with respect to the state of mind of the accused or the complainant at the time of the commission of the offence. Since Homolka is neither a complainant or an accused, such evidence, if admissible at all, is only permitted to explain her conduct during the commission of the offences. Evidence, which elucidates Homolka's flat affect when she is testifying, is not admissible.

23  Finally the defence assert that the Crown is prohibited from leading evidence that the accused is a sexual sadist until or unless he puts his character into issue. In order for Homolka to be the Compliant Victim Of A Sexual Sadist, a perpetrator must be identified. As soon as the accused is identified as the perpetrator the Crown is then "getting in the back door" evidence which is prima facie inadmissible.

24  The Defence also oppose the Crown's submission that cross-examination portrayed Homolka as the "type" of person to commit these murders. Mr. Rosen asserts that on several occasions he has been in contact with the Crown to request some indication as to whether or not the Crown will be calling psychiatric evidence in the form of a McMillan v. The Queen (1975), 33 C.C.C. (2d) 360 (S.C.C.) application. He cites several dates, correspondence and transcript evidence to support his proposition. Prior to these submissions, the Crown has repeatedly assured him that such evidence would not be called unless the defence raised a McMillan type issue.

25  In McMillan, Spence J., speaking for the Court, held that


the accused ... having adduced expert evidence as to his wife's mental condition, he opened up his own mental and emotional condition for cross-examination by the Crown and made admissible Crown expert psychiatric evidence in reply upon that subject ...

Mr. Rosen contends that the defence has not attacked Homolka's psychiatric make-up, thus raising a McMillan issue. Consequently, he alleges that the Crown's unexpected submissions regarding this issue is an about face from their earlier position.

Rebuttal

26  Mr. Houlahan, for the Crown, contends that Mr. Rosen has known about this legal issue for several weeks. With the support of correspondence between defence counsel and the Crown, Mr. Houlahan maintains that the Crown has always left open the door for such arguments pending the cross examination of Homolka. After considering the cross-examination, it is the Crown's position that the defence did in fact attack Homolka's psychiatric state by suggesting that she is of a higher intelligence than the accused and therefore more probably the leader of the two. The inference from such evidence is that Homolka is more likely, than the accused, to have killed Kristen French and Leslie Mahaffy.

27  In light of the conclusion I have reached, I do not need to deal with this issue.

THE LAW

28  Over the years a vast body of law has developed with respect to expert/opinion evidence. Since the Supreme Court of Canada's recent decision of R. v. Mohan, (1994), 89 C.C.C. (3d) 402 deals extensively with expert/opinion evidence, it is not necessary that I review the many cases provided by counsel. The admissibility of expert evidence is contingent upon the evidence meeting the following four criteria;


relevance (b) necessity in assisting the trier of fact; (c) the absence of any exclusionary rule; (d) a properly qualified expert.
EXCLUSIONARY RULE

29  I am satisfied that there are no exclusionary rules which would prohibit the Crown from tendering expert evidence that defines Battered Spouse Syndrome and the accompanying theories of Normalization and Post Traumatic Stress Disorder. Such evidence has been routinely tendered in the Courts over the past few years.

30  However, I am concerned with respect to the Crown's theory regarding the 'Compliant Victim Of A Sexual Sadist'. In order for the Crown to demonstrate that Homolka is a Compliant Victim Of A Sexual Sadist, the Crown must, as a precondition, establish that the accused is a sexual sadist.

31  The Crown may not attack the accused's disposition unless the accused puts his character in issue. I am satisfied that the accused has not, at this stage of the trial, put his disposition in issue. Although the Crown states that its intent is not to attack the accused's character, rather to prove that Homolka is a Compliant Victim, the overwhelming effect of such evidence is to label the accused a sexual sadist.

32  The Crown experts have not been permitted to examine the accused. Their determination that the accused is a sexual sadist is based on observation of the accused in the videotapes which have been admitted into evidence, voluminous materials they received from the Crown and interviews with Homolka and other persons close to the accused. Much of the information on which they rely is not evidence before the Court. Much of it is clearly not admissible in this trial. For example, Dr. Hatcher's report presumes the accused is the "Scarborough Rapist". The first ten points, in his twenty-eight point report, refer to the accused's conduct relating to those rapes. Evidence that the accused may be the "Scarborough Rapist" is highly prejudicial and inadmissible in this murder trial. Similarly, the accused's relationships with other women, the books, audio tapes and written materials have already been ruled inadmissible. Much of Dr. Hatcher's report is focused on the accused's character. Evidence of his character is not admissible.

33  Many of the observations in Dr. Hucker's report are also significantly founded on an analysis of the accused's behaviour. Dr. Hucker offers five DSM-IV Code conditions from which he believes the accused suffers.

34  The experts' conclusions are based, to a significant extent, on information which has not been and will not be before the jury. I realize that an expert's opinion need not be based solely on evidence before the jury for it to be admitted. To the extent that it is based on facts not proven, it must be given correspondingly less weight. That is a matter for the jury. But if, as in R. v. Abbey (1982), 68 C.C.C. (2d) 394 (S.C.C.), it is based on facts not before the jury and on matters that do not have a circumstantial guarantee of trustworthiness, then, it ought not to be admitted.


Relevance

35  The issue in this trial is whether the accused, Homolka, or both killed Leslie Mahaffy and Kristen French. The evidence on this issue is primarily based on Homolka's version of events. I am satisfied that expert evidence with respect to Battered Spouse Syndrome and the accompanying theories of Normalization and Post Traumatic Stress Disorder are relevant because they will aid the jury in their assessment of Homolka and her evidence. As G. Ferguson J. stated in R. v. M. unreported, March 31, 1994, at para. 41, there is a need for this type of expert evidence


[to assist] the jury in understanding whether there are unusual patterns of behaviour in situations beyond their common experience. This information is relevant to assist the jury in assessing the behaviour and any explanation of the complainant which the jury might otherwise misinterpret because the patterns of behaviour in such cases are beyond their experience.

36  Although the witness, Homolka, is not a complainant/victim, as was the case in R. v. M., the principle should apply.

37  It is not necessary for me to assess the relevancy of the Compliant Sexual Sadist theory given that it has been excluded for other reasons.


Necessary

38  The Supreme Court of Canada, per, Wilson J., in Lavallee v. The Queen (1990), 55 C.C.C. (3d) 97, at p. 111, determined that Battered Spouse Syndrome was an area of science which


the average person may not have sufficient knowledge of or experience with human behaviour to draw an appropriate inference from the facts before him or her.

39  I am satisfied that the jury will be assisted when assessing the evidence of Homolka, if they are provided with an expert's explanation of Battered Spouse Syndrome and the theories of Normalization and Post Traumatic Stress Disorder. To that extent, it is necessary they be given the tools to understand these 'conditions'.

40  In determining the admissibility of expert evidence, the Court must be careful to avoid encroaching upon the jurys' function. Expert evidence, although not intentionally, often unduly influences a jurys' determination because of the expert's impressive qualifications. Homolka testified for nine full days in direct examination and seven full days in cross examination. The jury have heard explanations, from her, with respect to her inability to act and to respond to the accused's conduct. She testified that this is related to her abuse. She was a most bright, articulate and responsive witness. Unlike situations in some cases, this witness was able to intelligently and articulately answer the questions asked of her. When she was attacked, for her inability to answer a question because of memory or her failure to act in a certain way, she quickly responded to the cross examiner that the reason was due to the abuse and the various indignities she had suffered at the hands of the accused.

41  Much of the proposed expert assessment is based on facts which are not and cannot be before the jury. Given the evidence adduced thus far, 'hypothetical' questions to the expert(s), regarding those in-trial facts only, may be helpful to the jury. If the jury are given the tools, ie. an expert's explanation of the causes and the effects of the various 'conditions', they, as the factfinders, can then assess all of the evidence to determine whether the witness does or does not suffer from any, or all, of these 'conditions'.

42  In arriving at this position, I am somewhat influenced by the report of Dr. McDonald who not only interviewed Homolka but also, unlike any of the other experts, had an opportunity to observe her when she testified at trial. After observing her in Court, Dr. McDonald stated that Homolka "remains something of a diagnostic mystery". As well, he observed that


Her relatively aggressive presentation at times does not seem consistent with the view of her as a fearful, terribly dominated individual, lacking the spine to stand up for herself. Some of this (new found?) feistyness could be reactive to her growing realization that her earlier lack of backbone led her into an untenable, even life threatening set of circumstances ... (Dr. McDonald's Report, p. 5-6)

43  These observations and my own unease about the trustworthiness of the factual basis for the experts' opinions cause me to have very real concerns about those proffered opinions. I do not want the focus of this trial to shift away from the real issue(s). Homolka's 'conditions' or mental state are not an issue. Her 'conditions' or mental state do not assist us in determining whether a crime has been committed. This attentive, intelligent jury will come to their own informed properly founded determination of what, if any, effects these 'conditions' had on Homolka, when provided, with a clinical understanding of the causes and effects of these 'conditions'. This expert evidence will assist the jury in understanding the witness's testimony. The experts have had much less opportunity to observe the witness than the jury. Their opinions are based to a considerable extent on non-tendered, questionable facts. The experts did not examine her immediately after, or shortly after the traumatic events occurred. The first of these experts examined her in August of 1994 more than two years after the last killing and more than three and half years after the first killing. Their opinions will be restricted to 'hypothetical questions' based only on the evidence presented in the trial.


Properly Qualified Expert

44  There is no dispute that Dr. Hatcher, Dr. Hucker, Dr. McDonald and Dr. Jaffe are qualified experts. They have been qualified in the past to give expert testimony in Court proceedings. Although I am not required to assess Mr. Hazelwood's qualifications, since his evidence is excluded for other reasons, I have read his curriculum vitae and I am satisfied that he too would probably be permitted to testify assuming the subject matter of his testimony was recognized and admissible.

45  I have no doubt that evidence with respect to Battered Spouse Syndrome and Post Traumatic Stress Disorder is a valid and recognized area of science. Although the Compliant Victim Of A Sexual Sadist theory may well be an admissible area of expertise, I do not need to determine that issue at this time.

CONCLUSION

46  The Crown is seeking to introduce psychiatric evidence which will help the jury appreciate and understand the witness's testimony. The effect of this evidence, if accepted, will almost certainly bolster Homolka's testimony. Homolka is not an accused and she is not the complainant/victim in this trial. There is a distinction between the type of psychiatric evidence that may be tendered on behalf of an accused and the evidence that may be tendered on behalf of a witness.

47  The Crown recognizes that there is a prejudice in labelling the accused a sexual sadist. The Crown submits because of the nature of the videotape evidence their is no prejudice to the accused if the experts label him a sexual sadist as that label is apparent without expert testimony.

48  I am satisfied that the probative effect of the evidence of the Compliant Victim of Sexual Sadism is far outweighed by the significant, prejudicial effect of that evidence.

49  It is necessary that the jury understand, the causes and effects of Battered Spouse Syndrome, Post Traumatic Stress Disorder and Normalization and that they are scientifically recognized phenomenon. The opinions of the proffered experts are fundamentally based on inadmissible and potentially untrustworthy information. Much of their information came from the accomplice, Homolka, whose evidence by law must be carefully scrutinized. Therefore, to permit the expert(s) to express an opinion as to whether this witness (Homolka) suffers from these 'conditions', is to usurp the jury's fact finding function.

50  I am satisfied that given an explanation, of Battered Spouse Syndrome, Post Traumatic Stress Disorder and Normalization, this jury can confidently assess the testimony of Homolka.

51  There is little evidence to indicate that the person who committed these offences would have mental traits that are "sufficiently distinctive that [they] operate virtually as a badge or mark identifying the perpetrator." The Crown asserts that Dr. Hucker will state that in some 8000 analogous cases, compiled by the FBI, there are only thirty that resemble this one. That does not convince me that this accused has a mental make-up "sufficiently distinctive" to enable the Crown to show that the accused, as opposed to Homolka, is the murderer.

52  In the R. v. Morin case, the accused raised the psychiatric issue, and the Crown was permitted to cross examine the defence psychiatrist on that issue. In the present case, the defence have not raised a psychiatric issue nor have they called a psychiatrist as a witness. The prejudicial effect of this evidence far outweighs the negligible probative value. The evidence of sexual sadism will not be admissible to identify the accused as the perpetrator of the murders.

53  The Crown's submission that psychiatric evidence is necessary to rebut the defence allegation that Homolka had the propensity to kill Kristen French and Leslie Mahaffy is not my perception of the defence position. The defence have not suggested that due to Homolka's psychiatric make-up she is more likely to have committed the offence. The Crown, in chief, portrayed Homolka as a battered wife who was subservient to the accused and incapable of acting on her own with respect to these offences. The defence, not surprisingly, rebutted that allegation by challenging Homolka in cross-examination and suggesting that she was the murderer not the accused. The defence put forward that Homolka murdered Leslie Mahaffy by suffocating her. The defence then suggested that Kristen French's death was a result of a struggle which ensued between Homolka and Kristen French. There was no suggestion that Homolka was the type of person to commit such offences because she had a propensity to kill but rather that Homolka committed the offences. The expert evidence is not admissible on this ground.

SUMMARY

54  A definition and explanation of the scientifically recognized and accepted concepts of Battered Spouse Syndrome, Normalization and Post Traumatic Stress Disorder will be of great assistance to the jury and will help to dispel any myths or misunderstandings that may exist. Such evidence will aid the jury in their assessment of Homolka's evidence and ultimately their decision of who killed Kristen French and Leslie Mahaffy. The jury's conclusions, in assessing the evidence of Homolka, will be based on their factual findings and the application of the psychiatric evidence. As G. Ferguson J., stated in R. v. M. at para 46,


The rationale underlying the admission of the evidence is that it provides background information which assists the trier of fact to assess the conduct and credibility of the complainant which might otherwise be assessed incorrectly because the trier was not familiar with the fact that the pattern of behaviour of an abuse victim might differ from the patterns of behaviour observed by the trier in his or her ordinary experience. This rationale applies equally to patterns of behaviour and explanations for the behaviour.

The opinion evidence, sought to be introduced here, is not to show the condition of an accused, nor of a complainant/victim of the crime but of an accomplice to these very serious crimes. To permit opinion evidence, in all of the circumstances of this case, to expand beyond the definitions, likely causes and effects of these psychiatric 'conditions' would merely usurp the jury's function as fact finders. For reasons earlier expressed the expert may not give an opinion as to whether this witness suffers from Battered Spouse Syndrome, Normalization and Post Traumatic Stress Disorder. I am confident that this jury, with the experts' psychiatric assistance, as I have ruled, can properly assess Homolka's evidence based on what they accept and what they do not accept.

LeSAGE A.C.J.O.C.
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